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STATEMENT OF THE | SSUE

The issue in this case is whether Respondent, Logan T.
Lanham R N., comritted the violations alleged in an
Adm ni strative Conplaint issued by Petitioner, the Departnent of
Health, and, if so, what disciplinary action should be taken
agai nst him

PRELI M NARY STATEMENT

In a two-count Adm nistrative Conplaint dated January 27,
2003, the Departnment of Health (hereinafter referred to as the
"Departnment”) charged Logan T. Lanham R N., w th having
viol ated statutory provisions governing the conduct of nurses in
Florida. M. Lanham disputed the factual allegations in the
Adm ni strative Conplaint by executing an El ection of R ghts form
in which he requested a formal admi nistrative hearing before the
Di vision of Adm nistrative Hearings.

M. Lanhamis request for hearing was filed with the
Division of Adm nistrative Hearings on October 18, 2004, for the
assignment of an admi nistrative |aw judge to conduct an
evidentiary hearing. The matter was desi gnated DOAH Case
No. 04-3796PL and was assigned to the undersigned.

On Cctober 25, 2004, Petitioner filed Petitioner's Mtion
for Consolidation requesting that this case be consolidated with

Departnent of Health, Board of Nursing v. Patti Jo Rossi, L.P.N,

DOAH Case No. 04- 3795PL (hereinafter referred to as the "Rossi



Case"), an action against Patti Jo Rossi's license to practice
nursing. M. Rossi worked at the same facility as M. Lanham
and was alleged to have commtted very simlar violations to
those M. Lanhamis alleged to have commtted. The events,
however, occurred on separate occasions. On Novenber 2, 2004,
an Order Denying Mtion for Consolidation was entered.

By Notice of Hearing entered Novenber 8, 2004, the final
hearing of this case was schedul ed to conmence January 13 and
14, 2005, in Vero Beach, Florida.

On Decenber 13, 2004, Petitioner filed Petitioner's Mtion
for Oficial Recognition. That Mtion was granted by O der
entered January 4, 2005.

On Decenber 22, 2004, the parties filed a Joint Prehearing
Stipulation. Anmong other things, the parties included in the
Stipulation a Statenent of Those Facts That Are Admtted. Those
facts have been included in this Recommended Order.

At the final hearing the Departnent presented the testinony
of Sharon Sullivan, L.P.N., Carrie Duprey, L.P.N, Verlecia
Toussaint, C.N A, Scott Eckert, and Rosemary Nunn-Hll, R N
(accepted as an expert in nursing care). The Departnent also
had admtted 13 exhibits. M. Lanhamtestified on his own
behal f.

The final hearing was conducted imedi ately after the

hearing in the Rossi Case. Mich of the evidence presented in



that hearing was relevant to the issues presented in the hearing
of this case. Therefore, the parties stipulated that the
evidence presented in the Rossi Case, except to the extent that
it related to specific actions of Ms. Rossi, would constitute
part of the record evidence in this case.

By Notice of Filing of Transcript issued February 4, 2005,
the parties were inforned that the one-vol unme Transcript of the
final hearing had been filed. The parties were also inforned
that they had until February 23, 2005, to file proposed
recommended orders. Both parties filed post-hearing argunent,
whi ch has been fully considered in entering this Recommended
Or der.

FI NDI NGS OF FACT

A. The Parti es.

1. The Departnent is the agency in Florida responsible for
regul ating the practice of nurses pursuant to Chapters 20, 456,
and 464, Florida Statutes (2004).!

2. M. Lanhamis and has been at all times material hereto
a licensed registered nurse in the State of Florida, having been
i ssued |icense nunber 3221312.

3. M. Lanham at the tines pertinent, was enployed in his
capacity as a registered nurse by Pal m Gardens of Vero Beach

(hereinafter referred to as "Pal m Gardens”). M. Lanham was



enpl oyed by Pal m Gardens from approxi mately Cctober 1998 until
January 3, 2002.

B. Pal m Gar dens.

4. Palm Gardens was, at the tinmes pertinent, a Florida
i censed residential nursing hone facility as defined in Section
400. 021(13), Florida Statutes.

5. Palm Gardens' facility included a wing, "AWng," which
was devoted to the care of residents suffering fromvarious
forms of denmentia, including Al zheiner's disease. Wile
enpl oyed at Pal m Gardens, M. Lanham was assigned to A W ng.

6. Due to the tendency of sone patients on A-Wng to

"wander," A Wng doors leading to the outside were equi pped with
al arms whi ch sounded whenever a patient attenpted to open them
Whenever an alarmwas triggered, enployees, including nurses,
had to check to ensure that a resident was not |eaving the unit.
7. Part of A-Wng consisted of a roomwhich was used as a
di ning room and day room (hereinafter referred to as the "Day
Room'). There were four, floor-to-ceiling, w ndows at one
corner of the Day Room | ocated near an open area of A-W ng,
whi ch i ncluded a nurses' station.
8. There was a single, heavy, self-closing door providing
access to the Day Room This door was normally propped open.

During the pertinent period of tinme involved in this case, the

door to the Day Roomwas slightly larger at the one corner than



t he door jam which caused the door to stick if closed.

Al t hough the door could be opened, it took sonme strength to do
so. The condition of the door was known to enpl oyees of A-Wng,
i ncluding M. Lanham

C. Patients MS. and G K.

9. Anong the patients on A-Wng were MS. and G K., both
femal e residents. Both were elderly, suffered fromdenentia and
Al zheinmer's disease, and were in relatively poor physical and
ment al heal t h.

10. MS., whose date of birth was February 3, 1920, and
G K., whose date of birth was March 21, 1915, were both totally
dependant on the facility and enpl oyees of Pal m Gardens for
their care.

11. Both residents were anbul atory, but not capabl e of
providing the daily necessities of life, such as cleaning
t hensel ves or dressing. Neither resident was oriented as to
time or place, and both | acked the capacity to consent.

12. Both residents, but especially MS., had a habit of
wandering the halls of AWng and touchi ng doors equi pped with
al arms, which woul d cause the alarnms to sound.

D. The Events of Decenber 13, 2001.

13. On Decenber 13, 2001, M. Lanham was working the

"swing shift" (from3:00 p.m to 11:00 p.m) on A Wng.



14. During M. Lanhanis shift, both MS. and G K were
wandering the wi ng, sonetines setting off door alarns. G K was
agitated and had been found by M. Lanhamin another resident's
roomeating food that had been left in the room

15. Neither MS. nor GK was harm ng any ot her residents
or causing any harmto thensel ves.

16. CQut of frustration over having to respond every tine
that MS. or GK set off an alarm M. Lanham took both
residents and directed theminto the Day Room closing the door
as he left. By closing the door to the Day Room M. Lanham
effectively locked MS. and GK into the room

17. M. Lanhamleft both residents in the Day Room w t hout
any supervision; no one was in the Day Roomw th them and no one
was wat ching them through t he wi ndows between the room and the
hall. MS. and GK., for nost of the time they were in the Day
Room were unsupervi sed by any enpl oyee of Pal m Gardens.

18. MS., crying, attenpted unsuccessfully to open the
door of the Day Room M S. and G K., however, were too weak to
open the door. MS. began to hit on the door when she coul dn't
open it. MS. and G K were involuntarily confined to the Day
Room

19. At sone point after MS. and G K had been placed in
the Day Room Sharon Sullivan, L.P.N., told M. Lanhamthat M S.

and G K had to be let out. He was rem nded that the door was



too difficult for themto open when fully closed, which he

al ready knew. M. Lanham after admtting that he had pl aced
MS. and G K in the Day Room and why, indicated that it was
okay to |l eave themin there as long as he could see them \When
Ms. Sullivan told M. Lanhamthat she disagreed, he left the
unit.

20. M. Lanhamleft A-Wng to go see Carrie Duprey,

L.P.N., the House Supervisor. M. Lanhamindicated to

Ms. Duprey that he had a "hypothetical" question. He then asked
Ms. Duprey whether it would be considered abuse if, in order to
keep a resident occupied, he placed the resident in the Day
Room wi th the door closed but not |ocked, as long as a C. N A
stayed with the resident.? M. Duprey indicated she did not
think that his hypothetical action would constitute abuse.?

21. Ms. Duprey's answer to M. Lanhami s hypot heti cal
guestion did not constitute, in any way, perm ssion for himto
either place MS. and GK in the Day Roomor to | eave them
there. M. Duprey was unaware that M. Lanham had al ready
pl aced the residents in the Day Room or that he had placed them
t here unattended and unable to | eave on their own.

22. After speaking with Ms. Duprey, M. Lanhamreturned to
A-Wng where he spoke to Ms. Sullivan again. M. Lanham again
told Ms. Sullivan that placing MS. and G K. in the Day Room was

okay. Ms. Sullivan continued to disagree. Wen Ms. Sullivan



persi sted, M. Lanham opened the door to the Day Room and
all owed the residents to | eave.

23. MS. and G K had been left in the Day Roomw th the
door cl osed, unable to | eave on their own and with no one el se
present in the roomfor sonmewhere between nore than 20 m nutes
and |less than an hour.* Wile they were not actually injured,
MS. and G K. could have been because they were unsupervised.

E. Unprofessional Conduct.

24. M. Lanham s conduct fell below the m ni nrum standards
of acceptable and prevailing nursing practice. By placing MS.
and G K in the Day Room unsupervised and unable to | eave
Wi t hout assistance, M. Lanhamfailed to protect the welfare and
safety of those residents.

25. M. Lanhanmi s conduct constituted unprofessional
conduct for a nurse.

F. Involuntary Secl usion.

26. Placing MS. and GK in the Day Room unsupervised
and unable to | eave without assistance, constituted involuntary
secl usi on.

27. Based upon the length of tinme that M. Lanham | eft
MS. and GK in the Day Room constituted an "extended"

i nvol untary secl usion.



G. M. Lanham s Expl anati on.

28. M. Lanhamtestified at hearing that he had directed a
C.NA tostay wwth MS. and G K when he left themin the Day
Room This testinony is not been credited.

29. M. Lanham s version of events is inconsistent with
other, nore credible witnesses. Additionally, when first asked
to give a witten statenent, M. Lanhamfailed to indicate that
he had | eft anyone in the Day Roomw th the residents. It was
not until he added an addendumto his statenent a few days |ater
that he first suggested that others were in the Day Room

30. M. Lanham s testinony at hearing as to whether he
placed MS. and/or GK in the Day Room while not clear, is not
credited to the extent that he stated that the did not place
themin the Day Room This testinony conflicts with his
adm ssion to Ms. Sullivan and his witten statenent.

CONCLUSI ONS OF LAW

A. Jurisdiction.

31. The Division of Administrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties thereto pursuant to Sections 120.569 and 120.57(1),
Fl orida Statutes (2004).

B. The Burden and Standard of Proof.

32. In the Admi nistrative Conplaint, the Departnment is

seeking the inposition of, anong other penalties, the revocation

10



or suspension of M. Lanhamis license to practice nursing in
Florida. Therefore, the Departnent has the burden of proving
the allegations in the Admnistrative Conplaint by clear and

convi nci ng evidence. See Departnent of Banking and Fi nance,

Di vision of Securities and Investor Protection v. Gsbhorne Stern

and Co., 670 So. 2d 932 (Fla. 1996); Ferris v. Turlington, 510

So. 2d 292 (Fla. 1987); and MKinney v. Castor, 667 So. 2d 387

(Fla. 1st DCA 1995).
33. (O ear and Convincing evidence has been defined as

evi dence whi ch:

requires that the evidence nust be found to
be credible; the facts to which the

Wi tnesses testify nmust be distinctly
remenbered; the testinony nust be precise
and explicit and the w tnesses nust be

| acking in confusion as to the facts in

i ssue. The evidence nust be of such wei ght
that it produces in the mnd of the trier of
fact a firmbelief or conviction, wthout
hesitancy, as to the truth of the

al | egati ons sought to be established.

Slomowi tz v. WAl ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983).

C. The Charges Against M. Lanham Sections
456. 072(1) and 464.018, Florida Statutes

34. The grounds proven in support of the Departnent's
assertion that M. Lanham s |icense should be disciplined nust
be those specifically alleged in the Adm nistrative Conplaint.

See, e.g., Cottrill v. Departnment of |nsurance, 685 So. 2d 1371

(Fla. 1st DCA 1996); Kinney v. Departnent of State, 501 So. 2d

11



129 (Fla. 5th DCA 1987); and Hunter v. Departnent of

Prof essi onal Regul ation, 458 So. 2d 842 (Fla. 2nd DCA 1984).

Due process prohibits the Departnent fromtaking disciplinary
action against a licensee based on matters not specifically
all eged in the charging instrunent, unless those nmatters have

been tried by consent. See Shore Village Property Omers'

Associ ation, Inc. v. Departnment of Environnmental Protection, 824

So. 2d 208, 210 (Fla. 4th DCA 2002); and Del k v. Departnent of

Pr of essi onal Regul ation, 595 So. 2d 966, 967 (Fla. 5th DCA

1992) .

35. The specific charges contained in the Adm nistrative
Conpl ai nt are based upon all eged viol ati ons of Section
456.072(1), Florida Statutes (Count 1), and Section 464.018(1),
Florida Statutes (Count 11). Both provisions provide authority
for the Departnment to take disciplinary action against the
nursing license of any person who commits any of a nunber of
proscribed acts.

36. In Count I, the specific violation alleged is found in
Section 456.072(1)(k), Florida Statutes, which authorizes
disciplinary action for the foll ow ng act:

(k) Failing to performany statutory or

| egal obligation placed upon a |licensee
[ Enphasi s added].

37. In support of this violation, the Departnent alleged

in Count | of the Adm nistrative Conplaint that M. Lanham

12



viol ated Section 400.022(1)(0), Florida Statutes, by failing to
"respect the right of residents at Palm Garden to be free from
ment al and physical abuse and extended involuntary secl usion.”

38. In Count Il, the specific violation alleged is found
in Section 464.018(1)(h), Florida Statutes, which authorizes
di sciplinary action for the follow ng act:

Unpr of essi onal conduct, which shal
i nclude, but not be limted to, any
departure from or the failure to conform
to, the mnimal standards of acceptable and
prevailing nursing practice, in which case
actual injury need not be established.

39. In Count Il of the Adm nistrative Conplaint, the
Departnent alleged that M. Lanham viol ated Secti on
464.018(1)(h), Florida Statutes, "by isolating patients MS.
and/or GK. in a roomin which patients MS. and/or G K could

not voluntarily | eave w thout assistance."

D. Count |; Failing to Performany Statutory or Legal
bl igation Placed Upon a Licensee.

40. In support of the allegation that M. Lanham vi ol at ed
Section 456.072(1)(k), Florida Statutes, the Departnent has
argued that Section 400.022(1)(0), Florida Statutes, inposed an
obligation on himto refrain fromplacing MS. and GK in
ext ended involuntary seclusion and that he violated this
obl i gati on.

41. I n support of the Departnment's argunent, the

Departnent has cited two decisions fromthis forumin which

13



Admi ni strative Law Judges found that an obligation was inposed
on certified nursing assistants by Section 400.022(1)(0),

Florida Statutes. Departnent of Health, Board of Nursing v.

Brett W Mauch, C.N.A , 2002 W. 1592356 (Fla.Div.Adnin. Hrgs. My

24, 2002); and Departnent of Health, Board of Nursing v. Charsee

Bost on, 2002 W. 1592356 (Fla.Div.Adm n. Hrgs. May 28, 2002).
42. Section 400.022(1)(o0), Florida Statutes, provides the
fol |l owi ng:
400. 022 Residents' rights.--

(1) Al licensees of nursing hone
facilities shall adopt and make public a
statenent of the rights and responsibilities
of the residents of such facilities and
shall treat such residents in accordance
with the provisions of that statenent. The
statenment shall assure each resident the
fol | owi ng:

(o) The right to be free fromnental and
physi cal abuse, corporal punishnent,
ext ended involuntary seclusion, and from
physi cal and chem cal restraints, except
those restraints authorized in witing by a
physician for a specified and limted period
of time or as are necessitated by an
emergency. In case of an energency,
restraint may be applied only by a qualified
Iicensed nurse who shall set forth in
witing the circunstances requiring the use
of restraint, and, in the case of use of a
chemi cal restraint, a physician shall be
consulted i medi ately thereafter.
Restraints may not be used in lieu of staff
supervision or nerely for staff convenience,
for punishnent, or for reasons other than
resident protection or safety.

14



(2) The licensee for each nursing hone
shall orally informthe resident of the
resident's rights and provide a copy of the
statenent required by subsection (1) to each
resident or the resident's |egal
representative at or before the resident's
adm ssion to a facility. The |icensee shal
provide a copy of the resident's rights to
each staff menber of the facility. Each
such licensee shall prepare a witten plan
and provide appropriate staff training to
i npl ement the provisions of this section.
The witten statenent of rights nust include
a statenent that a resident may file a
conplaint with the agency or | ocal onbudsnan
council. The statenent nust be in bol df aced
type and shall include the name, address,
and tel ephone nunbers of the | ocal onbudsman
council and central abuse hotline where
conpl ai nts may be | odged.

(3) Any violation of the resident's
rights set forth in this section shal
constitute grounds for action by the agency
under the provisions of s. 400.102. 1In
order to determ ne whether the licensee is
adequately protecting residents' rights, the
annual inspection of the facility shal
i ncl ude private informal conversations with
a sanple of residents to discuss residents
experiences wthin the facility with respect
to rights specified in this section and
general conpliance with standards, and
consultation with the onmbudsman council in
the | ocal planning and service area of the
Departnent of Elderly Affairs in which the
nursing hone is | ocat ed.

(4) Any person who submits or reports a
conpl aint concerning a suspected violation
of the resident's rights or concerning
services or conditions in a facility or who
testifies in any adm nistrative or judicial
proceedi ng arising fromsuch conpl ai nt shal
have i munity fromany crimnal or civil
liability therefore, unless that person has

15



acted in bad faith, with malicious purpose,
or if the court finds that there was a
conpl ete absence of a justiciable issue of
either law or fact raised by the | osing

party.

43. Fromthe clear |anguage of Section 400.022(1), Florida
Statutes, the specific obligations created by the statute are
i nposed on the "licensee" of the nursing hone and not its
enpl oyees. That is not to say that the rights of residents
specified in Section 400.022(1), Florida Statutes, need not be
respected by nursing hone enpl oyees; they nust. But if they
fail to respect their rights, the renedy nmust conme from sone
ot her statutory provision. Section 400.022(1), Florida
Statutes, while it creates rights and i nposes an obligation on
the facility for nursing hone residents, does not give the
Departnent the authority to inpose discipline on nursing hone
enpl oyees.

44. Based upon the foregoing, it is concluded that the
Departnent has failed to prove clearly and convincingly that
M. Lanham committed the violation alleged in Count | of the
Adm ni strative Conpl aint.

E. Count I1; Unprofessional Conduct.

45. The Departnent has alleged that M. Lanham viol ated
Section 464.018(1)(h), Florida Statutes (displaying
unpr of essi onal conduct), by failing to conformto the m ni nal

st andards of acceptable and prevailing nursing practice, when he
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pl aced Patients MS. and/or G K. in extended involuntary
seclusion in violation of Section 464.018(1)(h), Florida
St at ut es.

46. The evidence in this case clearly and convincingly
proved that M. Lanhanmis conduct in placing MS. and GK. in the
Day Room unsupervised and unable to | eave w thout assistance,
failed to conformto the mninmal standards of acceptable and
prevailing nursing practice and, therefore, constituted
"unpr of essi onal conduct."

47. Based upon the foregoing, it is concluded that the
Departnment proved clearly and convincingly that M. Lanham
commtted the violation alleged in Count Il of the
Adm ni strative Conpl ai nt.

F. Appropriate D sciplinary Action.

48. The Departnment is authorized, upon finding a violation
of Section 456.072(2), Florida Statutes, to inpose discipline
upon a nurse's license to practice for any violation of Section
456. 072(1) or 464.018, Florida Statutes.

49. Florida Adm nistrative Code Rule 64B9-8.006 sets forth
gui del i nes concerning violations of Section 456.072(1) or
464.018, Florida Statutes. For a first offense of
unpr of essi onal conduct where there is no actual injury, the
gui deline provided in the rule is froma mninumof a $250. 00

fine to a maximumfile of $500.00 and probation.
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50. Consistent with the guidelines, the Departnent has
recommended that M. Lanham be given a reprinmand, required to
pay an adm nistrative fine of $250.00, and participate in
conti nui ng education cl asses, the nunber of and on such subjects
as specified by the Board of Nursing. This suggestion is
accepted as reasonabl e.

RECOMIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOWENDED that a final order be entered by the
Depart nent:

1. Dismssing Count | of the Adm nistrative Conplaint;

2. Finding that Logan T. Lanham R N., violated Section
464.018(1)(h), Florida Statutes, as alleged in Count Il of the
Admi ni strative Conpl aint; and

3. Inposing discipline as suggested in this Recommended

O der.
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DONE AND ENTERED this 9th day of March, 2005, in

Tal | ahassee, Leon County, Flori da.

LARRY J. SARTIN

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 9th day of March, 2005.

ENDNOTES

1/ The statutes and rules relevant to this matter are those in
exi stence in 2001. Therefore, all further references to
statutes or rules in this Recommended Order shall be to the 2001
ver sion unl ess otherw se indicat ed.

2/ The evidence failed to prove that M. Lanham as he suggested

in his hypothetical question, actually left sonmeone in the Day
Roomwith MS. and G K

3/ Ms. Duprey's response was based upon the representation from
M . Lanham concerning his hypothetical that soneone woul d be
with the resident in the Day Room which was not what actually
happened in this case.

4 In awitten statement, M. Lanhamindicated that the
residents were in the room"less than 1 hr. total ."
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Dr. John O Agwunobi, Secretary
Department of Health

4052 Bal d Cypress Way, Bin A00
Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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